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EDITOR'S PREFACE

Deal-making has remained on the agenda in the past year, although the first half of
2011 showed a stronger performance than the second half, which saw a significant fall
in transactional activity. In the wake of continuing economic uncertainty, opportunities
for acquisitions remain limited to companies and institutions on a stable financial
footing. At the same time, corporates are beginning to focus on their core business and
looking for ways to return value. Valuations remain favourably low for purchasers, and
the prospect of striking a bargain makes cross-border M&A attractive for those who can
afford it. While access to the loan market has remained difficult, cash-rich corporations
have begun to swing the balance in their favour. Sharcholder participation and a desire
for control and accountability are on the rise, and an atmosphere of increased regulation,
reform and austerity is building. We remain in a state of geopolitical flux, and these
factors continue to complicate the global economic scenario. The period of widespread
unrest in the Middle East and North Africa seems to be reaching a settled conclusion,
although the situation in Syria (and possibly Mali and Sudan) is still volatile. A number
of countries have seen fresh elections and a transition of leadership, including France
and Russia, and a change of leadership in China is expected following the 18th National
People’s Congress this autumn, when the US presidential elections will also take place.
The sovereign debt crisis and the ongoing uncertainty over the fate of the eurozone are
further contributing to the lack of confidence in the markets.

All is not doom and gloom, however, and whereas the global picture remains
difficult, there are signs of hope. The emerging markets have shown a persistent growth in
outbound investment, spurred on by a desire to build a more prominent global presence
and for the purpose of accessing new markets. European targets remain of interest to
both US and Middle and Far-Eastern buyers. Inbound investment from the emerging
markets into both Africa and Australia is on the rise, and this has strengthened activity
in the energy, mining and utilities sector. The technology, media and telecoms sector
has also shown signs of promise with some high-profile deals, and must be watched
with interest in the coming year. There is hope that, as political and economic factors
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Editor’s Preface

stabilise, M&A activity will once more gather pace and momentum, and enter a new era
of resurgence. We shall see.

Once again, I would like to thank the contributors for their continued support
in producing this book. As you read the following chapters, one hopes the spectre of the
years past will provide a basis for understanding, and the prospect of years to come will
bring hope and optimism.

Simon Robinson
Slaughter and May
London

August 2012
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Chapter 42

NIGERIA

L Fubara Anga’

I OVERVIEW OF M&A ACTIVITY

Nigeria continues to experience a lull in mergers and acquisitions, even though there
have been some deals in the past 12 months that are worthy of mention. The most
notable deals took place in the banking sector and resulted from regulatory interventions
by the Central Bank of Nigeria (‘CBN’).

CBN policy and regulatory intervention has continued to drive M&A activity
in the sector. By the first quarter of 2012, the recapitalisation of five distressed banks
through business combinations had been concluded. The acquisition of a controlling
stake in GT Assurance by Africa Assur Holdings was also completed early this year. In
August 2011, the CBN in conjunction with the Nigeria Deposit Insurance Corporation
(NDIC) nationalised three distressed banks (Afribank plc, Bank PHB and Spring
Bank). These banks had failed to enter into arrangements with new investors to provide
recapitalisation funding. The CBN set up three bridge banks to acquire the assets and
liabilities of the trio, which were then sold to the Asset Management Company of Nigeria
(AMCON’) for about 679 billion naira, thereby fully recapitalising the banks. In August
2009, the CBN had injected 620 billion naira into eight distressed banks in order to
recapitalise them and restore confidence in their operations.

The Nigerian Oil & Gas Industry Content Development Act 2010 seeks to
increase indigenous participation in the oil and gas industry. It prescribes minimum
thresholds for the use of local services and materials. It is expected that local companies
will enter into strategic alliances in order to maximise the opportunities resulting from
the Act. Although the merger of AOS and Orwell Oil & Gas International has been
consummated, we are yet to see a significant effect of the Act on M&A in the sector.
International private equity firms such as Actis, Citigroup Venture Capital International

1 L Fubara Anga is a partner at £ZLEX. The author would like to acknowledge Chinyerugo Ugoji

for his assistance in preparing this chapter.
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Nigeria

(‘CVCT’) and Helios have increasingly been involved in acquisition deals in the textile,
banking and telecommunications sectors.

There have also been a number of offshore acquisitions that have had significant
effect on the Nigerian market largely because the target has a Nigerian subsidiary. An
example is the acquisition by Heineken NV of two holding companies from the Sona
Group, which have controlling interests in each of the Sona, IBBI, Benue, Life and
Champion breweries.

II GENERAL INTRODUCTION TO THE LEGAL FRAMEWORK
FOR M&A

The laws that regulate M&A activity in Nigeria are the ISA, the Companies and Allied
Matters Act and the Rules and Regulations of the SEC made pursuant to the ISA.
Amendments were made to the SEC Rules and Regulations in March 2010. The Listing
Requirements of the Nigerian Stock Exchange also contain provisions that have an
impact on M&A transactions.

Additionally, there are sector-specific laws that add to the M&A regulatory
requirements for the sectors they apply to. For example, the Banks and Other Financial
Institutions Actand the CBN Guidelines and Incentives on Consolidation in the Banking
Industry are relevant to M&A in the banking sector, the Nigerian Communications
Act regulates the telecommunications sector and the National Insurance Commission
Act regulates the insurance industry. Pursuant to Section 118(4) of the ISA, the SEC’s
approval will still be required even where the approval of the sector regulator has been
obtained. The Companies Income Tax Act also requires the consent of the Federal Inland
Revenue Service to a proposed merger or acquisition in relation to the capital gains tax
payable. Common law will apply to the extent that there is no relevant provision in
statute.

III DEVELOPMENTS IN CORPORATE AND TAKEOVER LAW
AND THEIR IMPACT

The SEC Rules and Regulations were amended in March 2010. The amendments appear
to be aimed at improving corporate governance in public companies and aligning the
rules with the ISA, which repealed the Investment and Securities Act 1999. With respect
to the rules governing M&A, the new Rules provide that the lower threshold for merger
reporting will be 250 million naira. This reduces by 50 per cent the 500 million naira
provided as the lower threshold in Section 120(4) of the ISA.

The prescription of the thresholds in the ISA 2007 was a transitional provision,
which expired when the SEC prescribed the relevant thresholds in the new Rules. In
accordance with the ISA, mergers of a value below the lower threshold are small mergers
and do not require prior notification to the SEC. However, the new Rules require that
the SEC be informed of small mergers at the conclusion of the merger. They also contain
provisions on how the turnover and assets of merging entities should be calculated.
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Nigeria

The Rules also provide that the executive directors of market operators must be
approved by the Commission prior to their appointment. The SEC is also preparing to
issue a new Code of Corporate Governance for public companies.

IV FOREIGN INVOLVEMENT IN M&A TRANSACTIONS

The need to sustain market share in the breweries sector has led to some foreign
involvement in M&A transactions. As previously mentioned, a very significant foreign
M&A transaction in the 2010/2011 period was the acquisition by Heineken NV of two
holding companies from the Sona Group. Heineken has now effectively consolidated
the newly acquired breweries into its existing business structure in Nigeria with the
recently concluded merger of both companies with Nigerian Breweries plc, a company
in which Heineken has a controlling stake There are also ongoing plans for the offshore
acquisition of parent companies of some Nigerian entities in the breweries sector.

Some offshore acquisitions of the parent companies of Nigerian entities were also
recorded in the insurance and oil and gas industries. There are also prospects of mergers
of medium-sized Nigerian companies with values ranging from $100 million to $200
million. In the banking sector, the merger talks between South Africa’s second-biggest
financial-services company, First Rand Limited and Sterling Bank Plc fell through after
the two firms could not agree on terms for the deal. The sources of these investments are
Europe, South Africa and Asia (India and China).

Nigerian banks, prior to the global financial crisis, had been very aggressive in
expanding their bases, with some banks opening branches in London and acquiring
other banks in western Africa, with Ghana being their preferred destination. However,
following the illiquidity in the system, the appetite of Nigerian banks for offshore
investments has been greatly subdued. No significant offshore investment by a Nigerian
bank was recorded in 2010 or 2011.

When the US and European economies officially entered into a recession, many
foreign investors liquidated their investments in Nigeria in order to service the cash flow
demands they faced in their home countries. This in turn placed a liquidity squeeze on
the financial markets in Nigeria. With global constraints on access to credit, there has
been very little outbound or inbound investment activity.

A" SIGNIFICANT TRANSACTIONS, KEY TRENDS AND HOT
INDUSTRIES

Market-driven M&A activity is currently at a low level and no industry can be described
as very ‘hot’ at this point in time. Prior to the financial crisis, the hot industries for
M&A were the banking and telecoms sectors. However, there has been some M&A
activity in the banking sector in 2011 and 2012. The past 12 months have witnessed a
flurry of mergers in the banking and financial services sector. Spurred by an ultimatum
to distressed banks to either recapitalise or be nationalised, five banks had, as of the
last quarter of 2011, signed transaction implementation agreements with potential
investors, all of which have now been implemented. So far in 2012, Intercontinental
Bank, Finbank, Equitorial Trust Bank and Oceanic Bank have, by way of merger, been
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absorbed into Access Bank, First City Monument Bank, Sterling Bank and Ecobank
respectively. Also, African Capital Alliance, a Nigerian private equity firm, completed its
$750 million acquisition of the controlling shares in Union Bank of Nigeria.

In compliance with the CBN’s directive reversing the universal banking model,
GT Bank plc recently divested its holding in GT Assurance Ltd. selling its 67.68 per cent
stake in the company to Assur Africa Holdings for 11.91 billion naira.

The pension industry may witness a new wave of consolidations following the
recent increase of the capital base of Pension Fund Administrators (‘PFAs’) from 150
million naira paid up share capital to 1 billion naira shareholders fund by the National
Pension Commission (‘PenCom’). The increase in share capital is the governments
strategy to prevent the sort of crisis that rocked the nation’s banking sector. The deadline
for compliance has been fixed for 30 June 2012 and many firms may see mergers or
acquisitions as the most viable solution in order to meet the deadline and avoid
liquidation. In 2010, two PFAs, namely, ARM Pension Limited and First Alliance
Pensions & Benefits Limited merged to form ARM Pension Managers.

A recent trend is the buy out of Nigerian minority shareholders by foreign
majority shareholders of Nigerian public companies. For example in 2011, companies
like Nampak Nigeria Plc and Nigerian Bottling Company Plc have seen their minority
Nigerian shareholders bought out by Nampak International, South Africa and Coca-
Cola Hellenic Bottling Company, South Africa respectively.

VI  FINANCING OF M&A: MAIN SOURCES AND DEVELOPMENTS

The relevance of Nigerian banks in the financing of M&A dwindled considerably in the
past year owing to the liquidity crisis. Moreover, owing to the high cost of funds locally
(the interest rate could be as high as 24 per cent), borrowers prefer to source funds
abroad. Private equity continues to be active in Nigeria. As highlighted above, there has
been private equity involvement in the banking and finance, textile, telecommunications
and oil and gas sectors in the past year.

VII EMPLOYMENT LAW

There have been no recent changes to employment law in Nigeria relevant to M&A. The
Labour Act provides, with relevance to M&A, that the transfer of any contract from one
employer to another shall be subject to the consent of the worker and the endorsement
of the transfer of the contract by an authorised labour officer.

VIII TAX LAW

There have been no recent changes to tax law in Nigeria relevant to M&A. In an M&A
context, stamp duty is the relevant tax. Where new share capital is issued, a stamp tax
of 0.75 per cent of the value of the newly issued capital is payable to the Stamp Duties

Office.
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IX COMPETITION LAW

No new competition legislation relevant to M&A was introduced in the past year. Nigeria
does not have a competition law but industry regulatory authorities are generally given
the power to refuse to grant consent to mergers if they are satisfied that competition
in the sector will be significantly reduced as a result. Thus, the SEC will not approve
a merger if it is satisfied that the merger will substandially lessen competition in the
relevant sector. Other industry-specific regulators also have this power; for example,
under the Nigerian Communication Commission’s (‘the NCC’) Competition Practices
Regulations 2007, the NCC will review proposed mergers if it determines, based on
the preliminary information provided by a licensee in its initial transaction notification,
that the transaction may result in a substantial lessening of competition in one or more
communication markets, or may result in a licensee or any successor company having a
dominant position in one or more communication markets.

X OUTLOOK

It is envisaged that that there will be more acquisition deals in the banking industry.
With regard to the healthy banks, only a few of them have opted for a non-operational
holding company structure under the CBN restructuring plan. It is expected that some
of the other healthy banks that have not adopted the holding company structure (those
that have opted to dispense with their non-core banking subsidiaries) will be looking to
sell their subsidiaries to interested investors.

In the transportation sector, specifically aviation, it is expected that business
combinations will occur as a result of the crisis currently rocking the industry in Nigeria.
This has been induced by large-scale indebtedness to financial institutions and tighter
safety regulations in the industry. It is also anticipated that there will be increased interest
from international airlines who may desire to take advantage of opportunities in Nigeria.

In the power sector, the resurgence of the privatisation programme is expected
to stimulate some M&A activity in 2011 and 2012. The federal government of Nigeria
intends to complete the sale of six generation companies and 11 distribution firms by the
first quarter of 2012. The federal government of Nigeria intends to sell 100 per cent of
its equity in three of its generation companies and 51 per cent in another; the other two
will be concessioned on a long-term basis. Also, between 51 per cent and 70 per cent of
its equity interest in the 11 distribution companies will be sold.
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