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Stamp duty is a tax imposed on certain instruments
(including receipts), both physical and electronic, usually
involving the transfer of an interest in real estate or other
assets. Stamp duties are imposed on instruments to record
those transactions and to make them admissible in court
as evidence.  

In most large finance transactions, to save transaction
costs, parties tend to stamp the transaction documents to
cover only a portion of the loan, as against the entire sum
advanced to the borrower. In this article, we considered
the powers of the Federal Inland Revenue Service (FIRS) to
recover unpaid duties, fines, penalties, and debts owed to
the Federal Government under the Stamp Duties Act (SDA),
especially as it relates to financing transactions. 
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INTRODUCTION
Section 110 of the SDA empowers the FIRS to recover any
duty, fine or penalty imposed by the Act. Under the said
section, the recoveries may be made in a single
proceeding. Section 2 of the Federal Inland Revenue
Service (Establishment) Act 2007, (FIRSA) empowers FIRS
to collect all federal taxes, including stamp duties and to
account for them. The FIRS is also duly authorised by
Section8(1)(b)&(c) of the FIRSA[2] to assess, collect,
account and enforce payment of taxes as may be due to
the government or any of its agencies, as well as to
recover and pay to the designated account any tax under
any provision of the FIRSA or any other enactment or law
including the SDA [3]

By virtue of Section 111 of the SDA, such recovery of
duties, fines, and penalties due to the Government of the
Federation imposed by the SDA shall be made in a
summary manner in the name of the Attorney General of
the Federation or the State. However, such duties, fines
and penalties are only recoverable within 5 (five) years
after the offence was committed or the taxpayer incurred
the debt. 

[1]Stamp Duties Act, 2004, as amended by the Finance Act
[2]Federal Inland Revenue Service (Establishment) Act, 2007. http://www.placng.org/lawsofnigeria/laws/F36.pdf
[3]Federal Inland Revenue Service (Establishment) Act, 2007. 
http://www.placng.org/lawsofnigeria/laws/F36.pdf

POWERS OF THE FEDERAL INLAND REVENUE
SERVICE TO COLLECT STAMP DUTIES 
By virtue of Section 4 of the SDA [1], the FIRS is the only
authority empowered to impose, charge and collect duties
upon dutiable instruments, where such instruments relate
to matters between an individual, group or body of
individuals and a company. The stamp duty will be paid to
the State Government where the transaction does not
involve a company. 

http://www.placng.org/lawsofnigeria/laws/F36.pdf
http://www.placng.org/lawsofnigeria/laws/F36.pdf
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In large financing transactions, to save cost, parties tend
to agree that stamp duty be paid only on a percentage of
the loan amount with mechanisms to up stamp the
security document as the need arises. However, where a
security document is stamped to cover an amount lower
than the facility sum, the lenders will only be allowed to
prove for and enforce the security for the secured amount,
that is, the amount for which the lender has stamped and
registered his security. 

It is pertinent to state that up-stamping may be
permissible under the law as Section 227 of CAMA[6]
recognises the transaction structure wherein parties
commercially agree to stamp their security document to
cover an initial amount and then subsequently up stamp to
cover an additional amount

[4]https://www.premiumtimesng.com/news/more-news/408302-fg-to-support-states-recover-backlog-of-stamp-duties.html
[5] Section 22(4) of the SDA
[6]Companies and Allied Matters Act, 2020
[7]S. 82 of the Stamp Duties Act

In June 2020,the Inter-Ministerial Committee for the Audit
and Recovery of Back-Years Stamp Duties, comprising
representatives from the FIRS, the Federal Ministry of
Justice, the Central Bank of Nigeria and the Federal
Ministry of Finance, Budget & National Planning, was
inaugurated for the purpose of recovering stamp duties
(including back-years recovery)[4] and its accompanying
fines and penalties. The back-year recovery is targeted at
institutions in respect of stamp duties already collected
but not remitted; however, nothing stops the committee
from proceeding against individuals for the recovery of
duties, fines, and penalties under the SDA.

STAMP DUTIES IN A LENDING/FINANCING
TRANSACTION
The SDA imposes a statutory obligation to stamp
documents that seek to transfer or create a proprietary
interest or right in assets such as a deed of mortgage,
charge, pledge or lien. Consequent upon this, in financing
transactions, parties are required to pay stamp duties on
the security documents and other transaction documents
to enable such documents to be admissible in court as
evidence[5], especially in the event of a dispute. Under
the SDA, once an ad valorem fee is paid on an instrument,
the other accompanying documents are stamped at a
nominal fee; however, it is required that the ad valorem
fee be paid on the instrument with the highest fee.

DUTIES ON COLLATERALS FOR LIMITED AND
UNLIMITED LOANS
The stamp duties on security documents are typically
based on the secured amount. Section 82[7] of the SDA
provides as follows:

https://www.premiumtimesng.com/news/more-news/408302-fg-to-support-states-recover-backlog-of-stamp-duties.html


“(1) A security for the payment or repayment of money to be
lent, advanced, or paid, or which may become due upon an
account current, either with or without money previously due,
shall be charged, where the total amount secured or to be
ultimately recoverable is in any way limited, with the same
duty as a security for the amount so limited.

(2) Where such total amount is unlimited, the security shall
be available for such an amount only as the ad valorem duty
impressed thereon extends to cover, but where any advance
or loan is made in excess of the amount covered by that duty,
the security shall, for the purposes of stamp duty, be deemed
to be a new and separate instrument, bearing date on the day
on which the advance or loan is made[8].”
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Section 82(1) of the SDA will be an important provision
that could be utilised by the Inter-Ministerial Committee
for the Audit and Recovery of Back-Years Stamp Duties
and the FIRS for purposes of recovering unpaid stamp
duties. A ready defence by a party (if a company) being
assessed to pay additional stamp duty will be the
provision of Section 227 of CAMA that limits the secured
amount to the amount covered by the duty paid. It is likely
that such a defence may not be helpful under section
82(1) of the SDA because it could be argued that the SDA
imposes an obligation to pay certain duties for specific
transactions, while Section 227 of CAMA deals with the
validity of a collateral.

Other legal defences, relating to the interpretation of
statutes, will be available to a party that is required to
pay back-years stamp duties. Also, it is necessary for
parties that intend to create security over loan advance to
structure their security documentation in a way that will
pay attention to the nuances and the peculiarities of the
SDA[9].

LIMITED LOANS 

[9] Please contact the authors for further discussions

The provisions of Section 82(1) of the SDA anticipates that
where the loan amount to be secured or ultimately
recoverable is certain, an ad valorem duty corresponding
to the full amount covered by the collateral or the amount
to be ultimately recovered is to be paid. The implications
of the provisions are twofold. Firstly, if the collateral is
granted to secure a loan of a specific amount and the
parties agree to stamp for an amount less than the
collateral cover, the argument could be made that a
proper duty has not been paid on such loan. Secondly, if
the collateral is granted to secure a sum less than the
loan advanced, an argument could be made that duty
ought to be paid on the entire loan amount because the
entire sum is “ultimately recoverable”.  

UNLIMITED LOANS
The implication of the provisions of  Section 82 of the SDA
is that where the total amount to be secured by a
collateral is unlimited or cannot be easily ascertained,
parties can stamp for an amount they consider to be the
secured amount. 



However, the lender will be unable to realise, by way of
enforcement of security, any amount more than the ad
valorem duty impressed on the security document. Section
82 of the SDA imbues the common practice by parties to
structure their security documents to secure previous,
present, and future loans, including the interest that will
accrue thereon. Where the collateral is so structured, it
will be difficult to assess the correct ad valorem duty and
the amount recoverable under such security document
becomes unlimited, subject to up stamping. 

However, the straightforward approach explained above
has become complicated by virtue of the FIRS Information
Circular No: 2021/12, published on June 3rd, 2021 (the
circular), which stated as follows:

“Up-stamping according to SDA is applicable to Security
instruments like Deed of legal/Equitable Mortgage and Deed
of Debenture. The security document for such facility will be
stamped to cover the loan exposure, that is, the tranche
advanced. If any loan is advanced in excess of the amount
covered by duty, the security document will be up stamped to
cover the increase.”[10]
The effect of the circular is that collateral documents are
to be stamped/up-stamped to cover the actual loan
advanced. Thus, the circular removes the flexibility under
Section 82(2) of the SDA. It is therefore possible that the
provisions of this circular can be used by FIRS for
purposes of recovering unpaid stamp duties. 
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A good defence against such recovery of back taxes is that
the provision of the circular conflicts with the provisions
of Section 82(2) of the SDA, which allows security created
to be limited to the amount for which stamp duty has been
paid. The Tax Appeal Tribunal on September 10, 2020,
held in the case of Ess-Ay Holdings Limited v Federal
Inland Revenue Service[11] that FIRS circulars are not
subsidiary legislations and as such lack the force of law. It
further held that, where there is a conflict between the
provision of an existing law and an FIRS circular, the
provision of the law will prevail.

[10]https://www.firs.gov.ng/wp-content/uploads/2021/06/clarifications-on-the-provisions-of-the-stamp.pdf
[11] TAT Appeal No. TAT/LZ/VAT/029/2019) (unreported)
[12] There are some exceptions. 

STAMP DUTY ON UNSECURED LOAN 
All loan transactions, whether secured or unsecured,
attract stamp duties[12].  An ad-valorem rate of 0.125% is
charged on an unsecured loan agreement, while a rate of
0.375% is charged on loans with collaterals. Where a party
successfully argues that rates paid on security documents
should only be limited to the secured portion of a loan,
the FIRS may still demand that a stamp duty of 0.125% be
paid on the other portion of the loan that has been
advanced as an unsecured loan. 



It should be noted that where payment of stamp duties
was done  solely on the assessment made and certified by
the Commissioner of stamp duty, without the transaction
parties indicating the amount they intend to stamp, such
documents shall be deemed duly stamped notwithstanding
any objection relating to the duty. This is in line with
Section 19 of the SDA. 

The FIRS is empowered to recover duties under the SDA,
and has in the circular, indicated that security documents
be stamped to cover the tranche of the loan advanced.
Depending on the structure adopted by the transacting
parties, FIRS may demand that stamp duties sufficient to
cover the actual loan advanced (where the total amount is
limited) be paid,  or, where already insufficiently paid,
FIRS may proceed to recover the unpaid portion of duty. In
structuring a lending transaction, lenders and their
advisers have to take into consideration the  cost and risks
that may be associated with their collateral structure, as
well as ways of mitigating such risks.

ae l e x . com

CONCLUSION



Mr. Olusina Sipasi 
Partner
osipasi@aelex.com

F O R  F U R T H E R  I N F O R M A T I O N  P L E A S E  C O N T A C T  T H E  A U T H O R S

COPYRIGHT: All rights reserved. No part of the publication may be reproduced, stored in a retrieval system or transmitted in any form or by any means without the prior

permission in writing of ǼLEX or as expressly permitted by law. 

 

DISCLAIMER: This publication is not intended to provide legal advice but to provide information on the matter covered in the publication. No reader should act on the

matters covered in this publication without first seeking specific legal advice.

ǼLEX is a full-service commercial and dispute resolution firm. It is one of the largest law firms in West Africa with offices in Lagos, Port Harcourt and Abuja in

Nigeria and Accra, Ghana. A profile of our firm can be viewed here. You can also visit our website at www.aelex.com to learn more about our firm and its services.’

Merit Okafor
Associate 
mokafor@aelex.com

mailto:osipasi@aelex.com
https://www.aelex.com/aelex-firm-profile/
mailto:mokafor@aelex.com


LAGOS, NIGERIA

4th Floor, Marble House
1, Kingsway Road, Falomo
Ikoyi, Lagos 

Telephone: (+ 234 1) 2793367; 2793368
                    4736296, 4617321-3;
Facsimile: (+ 234 1) 2692072; 4617092
E-mail: lagos@aelex.com

CONTACT DETAILS

ABUJA, NIGERlA
4th Floor,
Adamawa Plaza 
1st Avenue, Off Shehu Shagari Way 
Central Business Area
FCT Abuja, Nigeria

Telephone: (+234 9) 8704187, 6723568,  
                     07098808416
Facsimile: (+234 9) 5230276
E-mail: abuja@aelex.com

PORT HARCOURT, NIGERIA

2nd Floor,
Right Wing UPDC Building  
26, Aba Road
P.O. Box 12636, Port Harcourt
Rivers State, Nigeria

Telephone: (+234 84) 464514, 464515
                    574628, 574636
Facsimile: (+234 84) 464516, 574628
E-mail:    portharcourt@aelex.com

ACCRA, GHANA

Suite CCasa Maria
28 Angola Road
Kuku Hill, Osu
Accra

Telephone: (+233-302) 224828, 224845-6
Facsimile:    (+233-302) 224824
E-mail: accra@aelex.com

@ a e l e x p a r t n e r s f o l l o w  o u r  s o c i a l  m e d i a  h a n d l e s   C l i c k  h e r e  w w w . a e l e x . c o m

http://www.facebook.com/aelexpartners
http://www.aelex.com/

