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The Jumia case 
exemplifies 
Competition 
authorities’ 
ability to force 
businesses to 
comply and even 
to amend contract 
clauses

AfCFTA Protocol on Competition Policy must 
seek to harmonise REC  policies (Part II)
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a selection of channels to 
be included in the bouquet, 
which breaches Article 27 (1)
(a) of the Regulations.

Further, when the Pay TV 
providers blocked certain 
channels, consumers may 
have been inconvenienced 
and denied access to the 
content they had pre-paid 
for. Switching off the already 
paid channels may have dis-
enfranchised the consumers, 
especially where they were 
not compensated for the loss. 
This may be considered un-
fair and unconscionable con-
duct towards the consumers 
and a possible breach of 
Article 28(1) of the Regula-
tions. The Commission’s 
concern is that the Pay TV 
service providers, to whom 
consumers had paid their 
subscriptions, did not offer 
redress or compensation to 
the affected customers.

This investigation is still 
ongoing, and the Commis-
sion is yet to make a deter-
mination on the culpability 
or otherwise of these service 
providers; therefore, the 
threat of imposition of hefty 
fines or direction to pay com-
pensation to the consumers 
still hangs over their collec-
tive heads. 

It should be noted that the 
commencement of investiga-
tions neither confirms that 
the conduct being investi-
gated is an unfair business 
practice nor that the Pay TV 
companies have violated the 
Regulations. In accordance 
with the provisions of Part 
5 of the Regulations, the 
Commission is still obliged 
to conduct an investigation 
into the alleged conduct. 
However, businesses that 
have been the subject of 
these types of investiga-
tions in the past are acutely 
aware of how disruptive and 
expensive they can be if the 
erosion of market confidence 
and goodwill is considered.

COMESA is a good ex-
ample of how merger cases 
initially dominate the work-
load of most Competition 
authorities but eventually 
expands to include challeng-
ing prohibited restrictive 
business practices, abuse of 
dominance and consumer 
rights protection. With the 
experiential growth of the 
regulator and the maturity 
of the market, the prognosis 

ENFORCEMENT of Com-
petition law and policy has 
revved up several gears on 
the Continent, as delineated 
by the recent commence-
ment of investigations by 
the Common Markets for 
Eastern and Southern Africa 
(“COMESA”) Commission 
into a suspected violation of 
the COMESA Competition 
Regulations by Pay TV Com-
panies and the conclusion 
of investigations into “mis-
leading and unconscionable 
conduct” by Jumia Group.

Competition laws and 
policies essentially try to 
create a market where trad-
ers can compete freely on 
the quality of products and 
services they offer and the 
prices they charge rather 
than through the improper 
exercise of market power, 
whether acquired unilater-
ally or in concert with oth-
ers. COMESA’s approach in 
the examples cited indicates 
a very low tolerance level 
for market manipulations 
to distort fair Competition. 
Intrinsic and often included 
in Competition laws and 
regulations is the concept of 
consumer rights protection.

This seriousness in the 
enforcement of Competition 
law and policy at the re-
gional level is a foreseeable 
consequence of the escalat-
ing prevalence of regional 
trade agreements aimed 
at dismantling tariff and 
non-tariff barriers, thereby 
facilitating the unimpeded 
flow of goods, services, and 
labour. The former Secre-
tary General of COMESA 
underscored this point in 
2004 when he opined that; 
‘as the regional economy 
integrates more deeply, 
the necessity for appropri-
ate policy instruments and 
tools is becoming increas-
ingly urgent and, in this 
regard, a Competition policy 
is important to ensure ob-
servance of good corporate 
governance and promoting 
equitable and harmonious 
economic development.’

In the context of trad-
ing under  the  African 
Continental Free Trade 
Area (“AfCFTA”), regula-
tory approaches in Regional 
Economic Communities 
(“RECs”) like COMESA 
become even more instruc-
tive. Therefore, it is a safe 
bet to expect as strict a 
regulatory approach to the 
enforcement of the AfCFTA 
Protocol on Competition 
as the COMESA model and 
a fortiori even exactly the 
same approach. It would 
be remiss for Companies 
trading in Africa not to pay 
attention to these burgeon-
ing rules against restrictive 

agreements and abuse of 
dominance.

So, what exactly woke the 
sleeping dogs?
In the first incident,  the 
C o m m i s s i o n  l a u n c h e d 
investigations into the 
conduct of Jumia Group 
(“Jumia”), on 10 September 
2021, following a review of 
its platforms in different 
countries along with its 
terms and conditions, to 
determine if they complied 
with the COMESA Competi-
tion Regulations (the “Regu-
lations”). The Commission 
found that Jumia’s platform 
and its terms and conditions 
appeared to amount to false 
and misleading representa-
tion, prohibited by Article 
27(1)(d) and (f) of the Regula-
tions in the following terms:

27(1) “A person shall not 
in trade or commerce, in 
connection with the supply 
or possible supply of goods 
or services or in connec-
tion with the promotion by 
any means of the supply or 
use of goods or services..(d) 
falsely represent that a par-
ticular person has agreed 
to acquire goods or services 
and (f) represent that the 
person has a sponsorship, 
approval or affiliation it 
does not have”.

Further, Jumia’s conduct 
was possibly unconscion-
able, which the Regulations 
prohibit. In this regard, the 
Commission engaged Jumia 
on the incompatibility of 
their terms and conditions 
with the Regulations and 
required them to make nec-
essary amendments such as:

1.Jumia should introduce 

is that investigations and 
enforcement measures will 
become more frequent and 
sterner.

Take away?
It is evident from these 
two cases that the Commis-
sion favours hard enforce-
ment through screening, 
detection, investigation and 
punishment of offenders 
in the implementation of 
Competition and Consumer 
rights laws and policies. 
The AfCFTA Competition 
Authority will not reinvent 
the wheel in its own enforce-
ment measures; therefore, it 
is prudent to expect the same 
approach or similitude of the 
COMESA model.  

For the traders who wish 
to trade in Africa, especially 
under the AfCFTA, due at-
tention should be paid to the 
increased risk of Competi-
tion law contraventions for 
their businesses. The Jumia 
case study exemplifies the 
ability of Competition au-
thorities to force businesses 
to comply with the applica-
ble rules and even to amend 
clauses in their contracts.

More importantly,  it 
should be noted that instead 
of mere lip service or a slap 
on the wrist, contraventions 
of Competition and Con-
sumer rights laws under the 
AfCFTA will attract stiff pen-
alties, which may include 
fines and, in some cases, 
criminal sanctions. Pru-
dent traders are therefore 
admonished to adopt a “pre-
vention is better than cure” 
approach by endeavouring 
to understand and train 
their people on Competition 
law and compliance. Also, 
due diligence checklists for 
potential targets in mergers 
must include competition 
law compliance. The buyer 
should also include appro-
priate protections in the 
transaction documents.

In precis, traders in Africa 
must ensure that they pay 
attention to the provisions 
of the Competition rules that 
would be formulated under 
the AfCFTA as it would be 
enforced in the same or al-
most the same manner as the 
rules of COMESA and other 
RECs in Africa.

more dedicated channels 
of communication for com-
plaints, and these include:

a.Phone numbers dedicat-
ed to resolving complaints.

b.Email address dedicated 
to resolving complaints.

2.Jumia should also con-
sider having a transparent 
dispute resolution provision 
that is known to consumers 
and users of the website.

3.Jumia should guarantee 
the authenticity of the infor-
mation provided by traders, 
to the extent that where the 
seller cannot be traced in 
the case of a dispute, Jumia 
takes on the liability as there 
is a legitimate expectation 
by consumers that Jumia’s 
terms and conditions for 
engaging the sellers includes 
verifying addresses and oth-
er information.

Jumia was cooperative 
and reviewed its terms and 
conditions to comply with 
the Commission’s recom-
mendations.

In the second incident, the 
Commission issued a notice 
pursuant to Article 8 of the 
Regulations to signal the 
commencement of investiga-
tions into possible violations 
of Articles 27 and 28 of the 
Regulations by various Pay 
TV service providers. The 
affected service providers 
were  Multichoice Africa 
Holdings, Azam Media Lim-
ited, and StarTimes Group. 
The genesis of the investiga-
tion was the discovery by the 
Commission that these ser-
vice providers had, through 
their subsidiaries, blocked 
certain regional television 
channels from airing in 
Kenya, Uganda and Rwanda 
during the 2022 World Cup 
period. Contrary to the ap-
plicable rules, no compensa-
tion was provided to affected 
consumers for the inconven-
ience caused. The Commis-
sion observed that consum-
ers may have subscribed 
for the bouquets to have 
access to all the TV channels 
listed in the bouquet, includ-
ing regional programs and 
news. It is also possible that 
some consumers may have 
purchased the bouquets 
specifically to watch the 
World Cup through the af-
fected channels. In this case, 
the consumers may have 
been misled by the Pay TV 
service providers to expect 
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